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JURISDICTIONAL STATEMENT

Although the district court had statutory subjedti@r jurisdiction over this
action pursuant to 28 U.S.C. 88§ 1331 and 1367, lvenehe district court had
subject matter jurisdiction over this action un@eticle Ill is in dispute. The
Court of Appeals has jurisdiction pursuant to 28.C. 8§ 1291 to review the
district court’'s September 30, 2009 order dismgghaintiffs’ claims.

ISSUES PRESENTED FOR REVIEW

1. Whether the district court properly dismisseainiffs’ federal
common law claim for public nuisance because gasinonjusticiable political
guestions reserved for the political branches ekgament.

2. Whether the district court properly dismisseaingiffs’ federal
common law claim for public nuisance because pfésrack standing.

3. Whether alternative grounds exist under Rul®X(gf of the Federal
Rules of Civil Procedure for affirming the distrmurt’s dismissal of plaintiffs’
complaint.

Pursuant to L.R. 28-2.7, a statutory addendumbsngited with this brief.

STATEMENT OF THE CASE

Plaintiffs’ complaint attempts to hold two dozeh energy and utility
companies responsible for coastal erosion in Alagkiah plaintiffs say is caused
by purported global warming. Even though theirma“seek[] to impose liability

and damages on a scale unlike any prior enviroramhentlution case,Native Vill.

1
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of Kivalina v. ExxonMobil Corp663 F. Supp. 2d 863, 876 (N.D. Cal. 2009),
plaintiffs insist this is a “classic public nuisancase.”SeePlaintiffs-Appellants’
Opening Brief (“Pls. Br.”) at 23.

Recognizing that plaintiffs’ global warming claimase significant political
guestions that should be resolved by the politicahches, the district court
properly concluded that it lacked subject mattesdiction and dismissed with
prejudice plaintiffs’ federal common law claim fenisance.Kivalina, 663 F.
Supp. 2d at 868. The district court also found ghaintiffs lack Article Il
standing because they failed to meet their burdeti¢ge sufficient facts to show
that their alleged injuries are “fairly traceabte”defendants’ conductd. at 877-
82.

The district court’s ruling accords with the deors of other district courts
faced with adjudicating similar global warming ohe. See California v. General
Motors Corp, No. C06-05755, 2007 WL 2726871, at *10 (N.D. Gapt. 17,
2007) (‘GMC’); Comer v. Murphy Oil USANo. 05-436 (S.D. Miss. Aug. 30,
2007),rev'd, 585 F.3d 855 (5th Cir. Oct. 16, 2009acated, reh’g en banc
granted 2010 U.S. App. LEXIS 4253 (5th Cir. Feb. 26, 2)Hppeal dismissed
(5th Cir. May 28, 2010)Conn. v. Am. Elec. Power Cd06 F. Supp. 2d 265, 272

(S.D.N.Y. 2005) (AEP T, rev'd, 582 F.3d 309 (2d Cir. 2009)AEP II).
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l. Plaintiffs’ Complaint

On February 26, 2008, the Native Village of Kivali(a self-governing
Inupiat Eskimo Tribe of approximately 400 peopledl@he City of Kivalina filed
their complaint against two dozen oil, energy, ahlity companies. (Plaintiffs’
Excerpts of Record (“ER”) at 43, 11 13-15). Plidisittheory is that alleged
global warming is a “public nuisance” (ER at 4B)%that defendants have
“contribute[d] to” (ER at 40, § 3) through their issions of greenhouse gases “for
many years”ifl.), which has caused the “melting of Arctic sed (&R at 40, T 4)
that protects Kivalina, which has increased Kivalnvulnerability to coastal
storm waves and surges (ER at 43-44, { 16), whithrn has caused a “massive
erosion problem” that is threatening to destroypperty (ER at 41, 1 4), thereby
requiring the City’s relocation (ER at 40,  4; BR84-85, 11 185, 187).
Plaintiffs’ complaint further alleges that:
. Carbon dioxide and other greenhouse gases havarieasing
“since the dawn of the industrial revolution” ireth8" century. (ER
at 70, 1 125).

. Some fraction of greenhouse gases remains in thesahere for
“several centuries” and have a “lasting effect bmate.” (ER at 70,

1 125).
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. Greenhouse gas concentrations increase in the jglviesyear after
year, as “each year’s emissions are added to thaseame before.”
(ER at 70, T 125).

. Greenhouse gas emissions “rapidly mix in the atimesgpand cause
an increase in the atmospheric concentration dforadioxide and
other greenhouse gas emissions worldwide.” (ERD2f | 254).

. Greenhouse gas emissions from any particular sGumeetably
merge][] with the accumulation of emissions in Gahia and the rest
of the world.” (ER at 42, § 10).

As to Peabody, the complaint alleges that greereghgases are emitted
through its coal mining operations and throughabmbustion of coal by others.
(ER at 82, 11 177, 178).

Plaintiffs assert that all defendants are jointigd @everally liable for their
alleged contribution to greenhouse gases and pexpgftobal warming. (ER at
40, 191, 3; ER at 102, 1 253, ER at 103, 1 261).

The complaint alleges the following claims: (1ppa nuisance under the

federal common law; (2) private and public nuisameader “the applicable state
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statutory and/or common law’(3) civil conspiracy with respect to certain
defendants, including Peabody; and (4) concerttba. (ER at 40, T 2).
Plaintiffs seek damages for the cost of relocatitgginhabitants of Kivalina, which
they allege the federal government estimates atdmt $95 and $400 million.
(ER at 40, 1 1; ER at 44, § 17).

Peabody and other defendants filed motions to dsmursuant to Rules
12(b)(1) and 12(b)(6), arguing that the distriaitdacks subject matter
jurisdiction because (1) the case presents noojalte political questions; (2)
plaintiffs lack Article Il standing; and (3) plaiffs have failed to state a claim for
relief under any of their causes of action.

By memorandum and order on September 30, 2009ish&ct court granted
Peabody’s and the other defendants’ motions toidssthe federal common law
nuisance claim on political question and standiraygds”

Political Question Applying the six independent tests laid out by the

Supreme Court iBaker v. Carr 369 U.S. 186, 210 (1962), the district court fdun

! Plaintiffs’ state law claims for private and pubfiuisance are stated in the
alternative to their federal common law public amse claim “if federal common
law were not to apply.” (ER at 103, § 263).

% The district court declined to exercise supplemigotisdiction over
plaintiffs’ state law claims and dismissed themhwiit prejudice.Kivalina, 663 F.
Supp. 2cat 882-83.
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that at least the second and tHakertests require dismissal. Together, these two
tests ask whether the case “demand|s] that a ooawe beyond areas of judicial
expertise.”Kivalina, 663 F. Supp. 2d at 873 (citation omitted).

Under the seconBakertest, the court concluded that plaintiffs had fzll]
to articulate any particular judicially discoveralaind manageable standards that
would guide a factfinder in rendering a decisioatfls principled, rational, and
based upon reasoned distinction&d” at 875 (citation omitted). It rejected
plaintiffs’ plea to evaluate their purported nuisartlaim by focusing only on the
reasonableness of the alleged hardi. The court instead found that nuisance
analysis balances the social utility of the acyivit question against the gravity of
the harm allegedld. (citations omitted). In this purported global wang case,
the court explained, a factfinder would have togheand consider at least:

the energy producing alternatives that were aviglaithe past

and . . . their respective impact on far rangirsgies such as

their reliability as an energy source, safety coastions and

the impact of the different alternatives on constmaad
business at every level.

Id. at 874 (citations omitted).

Even this would not end the inquiry, as “[t]he faader would then have to
weigh the benefits derived from those choices agdie risk that increasing
greenhouse gases would in turn increase the riskwding flooding along the

coast of a remote Alaskan localdd. at 874-75. The court determined that it
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could not properly apply standards developed tadidate traditional air and
water pollution cases to this case, since thosesaasolve “discrete” and
“geographically definable” environmental effectslanjuries “far different” from
those alleged in this case, as well as an entliffigrent, more straightforward
sequence of events leading to the claimed injlolyat 875-76.

The district court further concluded that undertthied Bakertest, it was
barred from adjudicating plaintiffs’ nuisance cladmacause it could not do so
without making an initial policy determination 8lited for judicial discretionid.
at 876. It found that plaintiffs’ nuisance clainowd require a retroactive
determination of an acceptable limit on defendagwtsenhouse gas emissions, as
well as who should bear the costs of global warmisgpes that should be decided
by the Executive or Legislative Branch in the firstance.ld. at 876-77.

Article 1ll Standing The district court focused on the second pronipef

standing inquiry — whether plaintiffs’ alleged injucan be fairly traced to the
defendants’ alleged conduttjjan v. Defenders of Wildlif&04 U.S. 555, 559-60
(1992);Kivalina, 663 F. Supp. 2d at 877 — noting that the Congliiuequires
proof of a “substantial likelihood” that the defemds’ conduct caused plaintiffs’
injury in fact. 663 F. Supp. 2d at 878 (quotiHgbecker v. Town of Estes Park

518 F.3d 1217, 1225 (10th Cir. 2008)).
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The district court rejected plaintiffs’ theory thtvas sufficient to allege
that defendants merely “contributed” to their imgsrfor traceability.ld. at 878-

79. The court found that “contribution” theory red from statutory cases that
predominantly arise under the Clean Water Act (“CYYA3 U.S.C. 88 125t
seq.(1972), is inapplicable herdd. It noted a “critical distinction” between
statutory water pollution claims, where a defengaglischarge in excess of federal
limits is presumedo satisfy the “substantial likelihood” of harngrerement for
standing (even if other parties have made simikgtgrges), and the common law
nuisance claims here, where no such presumptiatsekl. at 879-80.

Even under plaintiffs’ faulty contribution theome court found that
plaintiffs would lack standing because plaintiftesdmnot alleged that the “seed” of
their injury can be traced to any of the defendaldsat 880. Plaintiffs’ complaint
acknowledges that “the genesis of the global wagrpimenomenon dates back
centuries and is a result of the emission of greaesh gases by a multitude of
sourceother thanthe Defendants.'ld. (emphasis in original). Thus, the court
explained “there is no realistic possibility ofdnag any particular alleged effect of
global warming to any particular emission by angafic person, entity, [or]
group at any particular point in timeld. (citation omitted).

The court also found that CWA cases analyzing Agtild standing were

inapplicable because plaintiffs had not establighatithey were within the “zone
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of discharge” of defendants’ alleged greenhousesgassions, given that it is
“Impossiblego trace the pathway of any particular . . . emissto the effects
alleged in the complaintld. at 881 (citation and internal quotation marks teenl)
(emphasis in original). The court concluded that'links in the chain of
causation between the challenged . . . conductrendsserted injury are far too
weak for the chain as a whole to sustain [plaigifi§tanding.” Id. (citing Allen v.
Wright, 468 U.S. 737, 759 (1984)) (internal quotation keaymitted). This is
particularly true where plaintiffs’ nuisance clarglies “on a series of events far
removed both in space and time from the Defendatiejed discharge of
greenhouse gasesld. (citation omitted).

I. Political Branch Activity

For over three decades, the Executive and Leys|Branches have
addressed climate change policy. Below are exagdlsignificant actions the

political branches have taken in recent yéars.

* The courts may take notice of laws, conventionesrand other matters of
public record.See, e.g., Coupe v. Fed. Express Cdrpl F.3d 1022, 1026 n.3
(6th Cir. 1997)AEP |, 406 F. Supp. 2d at 268-70. Courts may also jtakeial
notice of the content of hearings and testimonypit@€tongressional committees
and subcommitteesSee, e.g., Adarand Constructors, Inc. v. S|&288 F.3d 1147,
1168 n.12 (10th Cir. 2000).
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A. Domestic Policy

On June 26, 2009, the U.S. House of Representaiassed the American
Clean Energy and Security Act of 2009, comprehensnergy and climate change
legislation that contains specific targets for satéreduction of economy-wide
greenhouse gases. H.R. 2454, 111th Cong. (2009%. legislation impacts the
entire national economy and represents a negotta@gbromise on which sectors
should take action to reduce greenhouse gas emssaial when. The legislation
also contains provisions for addressing greenhgaseaeductions with
international parties.

On November 5, 2009, the Senate Environment antidcRMorks
Committee passed legislation that, like the Hoeggslation, would create a cap-
and-trade regime with greenhouse gas reductioetsrdClean Energy Jobs and
American Power Act of 2009, S. 1733, 111th Con§0@. On December 7,
2009, the EPA finalized its Endangerment Findinggi@enhouse gases, pursuant
to section 202 of the Clean Air Act (“CAA"), 42 UG 88 740%et seq (1970),
and the Supreme Court’s decisiorMassachusetts v. ERB49 U.S. 497 (2007).
“Endangerment and Cause or Contribute Finding&feenhouse Gases Under
Section 202(a) of the Clean Air Act; Final Rule4 Fed. Reg. 66,496 (Dec. 15,
2009) (“Endangerment Finding”). The Endangermendifg paves the way for

the EPA to regulate sources of greenhouse gases thedCAA.

-10-
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On March 26, 2010, the EPA published final renewdbél standards,
which are projected to significantly decrease gneeise gas emissions associated
with the use of fossil fuels. 75 Fed. Reg. 14,6March 26, 2010). In May 2010,
the EPA, as an outgrowth of the Endangerment Findinalized actual
regulations governing greenhouse gas emissionslighinduty vehicles. 75 Fed.
Reg. 25,323 (May 7, 2010). Those emission statofwa light-duty vehicles will,
according to the EPA, require certain statutoryrsesito begin to comply with
certain provisions of the CAA with regard to thgieenhouse gas emissions
beginning on January 2, 2011. 75 Fed. Reg. 17,008,19-20 (Apr. 2, 2010).

The EPA published a final rule governing applicatod the CAA’s permitting
program for new major stationary sources and majifications at existing

major stationary sources of greenhouse gasesed5Reg. 31,514 (June 3, 2010).
The rule clarifies which stationary sources wileddo begin to comply with
certain CAA permitting programs to address theeregihouse gas emissions and
when.

B. International Policy

In December 2009, President Obama joined leadens dround the world
at the UNFCCC'’s Fifteenth Conference of the PartigSopenhagen, Denmark
(the “Copenhagen Conference”) for negotiations mmgernational climate treaty.

SeeRemarks by the President (Dec. 18, 2009), availabl

-11-
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http://www.whitehouse.gov/the-press-office/remapkssident-during-press-
availability-copenhagen. The Copenhagen Conferemiieh resulted in an
Accord, marked the first time that developing coi@stagreed to make pledges for
national greenhouse gas reductions, while developeditries like the United
States pledged considerable resources to asselogawy countries. Attendees
committed to continue negotiating in December 2010.

SUMMARY OF ARGUMENT

The district court recognized this lawsuit as aproper effort to address
through the courts complex national and internati@olicy issues presented by
alleged global warming. Acknowledging the limitipgnciples embodied in the
separation of powers doctrine and Article Il coastts on judicial power, the
district court correctly dismissed plaintiffs’ fedé common law public nuisance
claim on political question and standing grounds.

In finding plaintiffs’ nuisance claim to be nonjicsable under the political
guestion doctrine, the district court rejectedmtifis’ characterization of it as a
simple nuisance or interstate pollution claim roely adjudicated by courts. The
district court concluded that traditional tort pripples provide no basis for
adjudicating plaintiffs’ novel global warming nursze claim, where plaintiffs
admit that that the erosion of Kivalina’s coastloanot be tied to any alleged

greenhouse gas emissions by Peabody, but insteadll@gedly caused by global

-12-
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warming resulting from the greenhouse gas emissibbglions of emitters
around the globe since at least the dawn of theslinl Revolution.

The district court further found that adjudicatiwgether Peabody’s energy-
producing activities were an “unreasonable interiee” under the rubric of
nuisance law would require the court to weigh teksrand benefits of energy-
producing alternatives, a task more appropriatéhfempolitical branches.

Kivalina, 663 F. Supp. 2d at 877. Likewise, the distranirt found that it could
not adjudicate plaintiffs’ nuisance claim withouakmng a first-of-its-kind decision
about what constitutes a “reasonable” amount cfmieuse gas emissions for
Peabody and other defendants, and therefore whddshear the cost of alleged
global warming, which is a policy judgment for ghelitical branches.

The district court’s holding that plaintiffs lackasding also should be
affirmed. The attenuated and speculative causahdhat plaintiffs allege
between the erosion of Kivalina's coastline andd@ds’'s coal-mining activities
cannot, as a matter of law, meet the “fairly trdsteaprong of Article Ill standing
inquiry. Plaintiffs do not allege that Kivalinat®astline would not have eroded in
the absence of Peabody’s mining activities. Irgstdeey allege that carbon
dioxide and other greenhouse gases have been @siittee the dawn of the
Industrial Revolution two hundred years ago and tiiese emissions have had an

enduring effect on the global climate. Having plleélse facts, plaintiffs cannot

13-
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plausibly claim that Peabody’s allegedly emissicaigsed the erosion of the
Kivalina coastline, as standing law requires.

Plaintiffs’ reliance on “multiple tortfeasor” casesestablish standing is
misplaced. Peabody cannot be held jointly andrsdlydiable for plaintiffs’
alleged injuries. Peabody itself does not burr, @@ its purported emissions are
a tiny fraction of worldwide greenhouse gas emissioThe same goes for
plaintiffs’ reliance on statutory pollution caseBhose cases rest on a presumption
of a substantial likelihood that a defendant’sgdleé conduct (a discharge in
violation of a statutory scheme that affects ad¢imumber of parties) caused a
plaintiff's injury. Such a presumption is inaptrbewhere Peabody’s mining
activities and purported emissions are authorizefétieral statute, the population
of emitters is infinite, and the emissions allegeaifect the entire world.

The district court also properly rejected plairgiffequest for special
solicitude in the standing analysis. This cag®idike Massachusettsvhere the
Supreme Court acknowledged special solicitude awe¢kde Commonwealth of
Massachusetts, because neither Kivalina plairstiff sovereign state pursuing its
special interest in ensuring that the federal govent enforces federal law.

Finally, alternative grounds support dismissalllafmiiffs’ complaint. The
CAA displaces plaintiffs’ claim for public nuisanc@eder the federal common law,

as reinforced by recently promulgated regulatiangfeenhouse gas emissions

-14-
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under the CAA. Plaintiffs’ alternative claims umdate law for public and private
nuisance are also preempted by the CAA. Finallyfalaintiffs’ claims fail as a
matter of law because plaintiffs have failed toapléacts to support them.

ARGUMENT
l. Legal Standards

This Court reviewsle novoa district court’s decision that a case presents a
nonjusticiable political questionCorrie v. Caterpillar, Inc,. 503 F.3d 974, 979
(9th Cir. 2007). Likewise, the Court reviews novaa district court’s decision on
standing.Arakaki v. Lingle 477 F.3d 1048, 1056 (9th Cir. 200Tyler v. Cuomp
236 F.3d 1124, 1131 (9th Cir. 2000). A court isgumed to lack jurisdiction
unless the contrary appears affirmatively fromrén@ord. DaimlerChrysler Corp.
v. Cunqg 547 U.S. 332, 342 n.3 (2006). As this Courtérgsained:

When subject matter jurisdiction is challenged uriekxleral

Rule of Procedure 12(b)(1), the plaintiff has tleden of

proving jurisdiction in order to survive the motioA plaintiff

suing in federal court must show in his pleadirficraatively

and distinctly, the existence of whatever is esaktu federal

jurisdiction, and, if he does not do so, the coomthaving the

defect called to its attention or on discovering $ame, must
dismiss the case, unless the defect be correctathepdment.

Tosco Corp. v. Communities for a Better En236 F.3d 495, 499 (9th Cir. 2001)
(citations and internal quotations omittesige also Kokkonen v. Guardian Life Ins.

Co, 511 U.S. 375, 377 (1994).

-15-
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When ruling on a motion to dismiss, a district ¢@acepts factual
allegations in the complaint as true and drawsoregisle inferences in favor of
plaintiff. Scheuer v. Rhode416 U.S. 232, 236 (1974)yerruled on other
grounds by Davis v. Schere68 U.S. 183 (1984). Factual allegations, however,
must be sufficient “to raise a right to relief albahe speculative level.Bell Atl.
Corp. v.Twombly 550 U.S. 544, 555 (2007) (citation omitted). agxplaint must
contain sufficient factual matter to state a cléamelief that is plausible on its
face. Id. at 570.

In Ashcroft v. Igbal129 S. Ct. 1937, 1950 (2009), the Supreme Court
explained thaTwomblysets forth a “two-pronged approach” to determining
whether a complaint states plausible claims foetelFirst, the court identifies
those allegations that, “because they are no nharre ¢onclusions, are not entitled
to the assumption of truth.ld. at 1950. The court then determines whether the
well-pleaded factual allegations “plausibly giveerito an entitlement to reliefId.
“A claim has facial plausibility when the plaintifleads factual content that allows
the court to draw the reasonable inference thati¢fiendant is liable for the
misconduct alleged.’ld. at 1949 (citation omittedkee alsdMoss v. U.S. Secret
Serv, 572 F.3d 962, 969 (9th Cir. 2009) (“[F]or a coaipt to survive a motion to
dismiss, the non-conclusory factual content, aagdarable inferences from that

content, must be plausibly suggestive of a claitrilengy the plaintiff to relief.”)

-16-
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(citing Ashcroft 129 S. Ct. at 1949 (internal quotation marks tedj). In
undertaking this plausibility analysis, the Cowabc¢draw on its judicial
experience and common sens@shcroft 129 S.Ct. at 1950.

[I.  The District Court Correctly Held That Plaintiffs’ Nuisance Claim
Presents A Nonjusticiable Political Question.

The political question doctrine is “primarily a fctron of the separation of
powers.” Baker, 369 U.S. at 210. The doctrine reflects the pollecthat “certain
political questions are by their nature commitiedhie political branches to the
exclusion of the judiciary.”Antalok v. United State873 F.2d 369, 379 (D.C. Cir.
1989). It also recognizes that “courts are fundaally underequipped to
formulate national policies or develop standar@s #ne not legal in nature.”
Japan Whaling Ass’n v. Am. Cetacean So47%8 U.S. 221, 230 (1986). Thus,
where, as with alleged global warming, politicatigrolicy choices are front and
center, “[t]he responsibilities for assessing thedwm of such policy choices and
resolving the struggle between competing viewsefdublic interest are not
judicial ones.” Chevron, U.S.A., Inc. v. Natural Res. Def. Coured,, 467 U.S.
837, 866 (1984).

In Baker, the Supreme Court set forth “six independenstdst
determining whether courts should defer to thetjgali branches on an issue:

(1) a textually demonstrable constitutional comneitinof the

iIssue to a coordinate political department; ora(&ck of
judicially discoverable and manageable standandsefmolving

-17-
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it; or (3) the impossibility of deciding without amitial policy
determination of a kind clearly for nonjudicial distion; or (4)
the impossibility of a court’s undertaking indepent
resolution without expressing lack of respect do@rdinate
branches of government; or (5) an unusual need for
unguestioning adherence to a political decisioeamly made;
or (6) the potentiality of embarrassment from nfiattous
pronouncements by various departments on one questi

Vieth v. Jubelirer541 U.S. 267, 277-78 (2004) (plurality opinioguétingBaker,
369 U.S. at 217). This Court has long held thtifplicating any one of these
factors renders a question ‘political’ and thusjosticiable.” United States v.
Mandel| 914 F.2d 1215, 1222 (9th Cir. 1990). Becausettiéical question
doctrine is jurisdictional in nature, plaintiffsdrethe burden of showing that none
of theBakertests apply.See Corrie503 F.3d at 98ZFosco Corp.236 F.3d at
499,

Plaintiffs argue that “interstate pollution” casee always justiciable
because courts have adjudicated them before BRlat 42-44. That argument is
irreconcilable withBaker, which holds that the doctrine turns on a “caseséise
inquiry,” requiring a “discriminating analysis did particular question posed” and
in particular the “possible consequences of jutlecsion.” Baker, 369 U.S. at
211-12. The Supreme Court, the Ninth Circuit atieepcourts have made clear
that the labels plaintiffs affix to their claimshether “nuisance,” “negligence,” or
“trespass,” are irrelevant because the “discrinmgaanalysis” demanded by the

Constitution cannot be satisfied by mere “semasdtaloguing.” Baker, 369 U.S.

18-
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at 211, 217see also Corrig503 F.3d at 980 (upholding dismissal of public
nuisance and other tort claims under political joasdoctrine). Indeed, if
plaintiffs could avoidBakerby simply attaching familiar common law labels to
their claims,

[T]here would hardly be a political question doatrieft . . .

[because] it is difficult to conceive of a casedat@ag court that

did not have some foundation in legal questions. .t is the

political nature of the . . . [issues raised], tina tort nature of

the individual claims, that bars our review andvimch the
Judiciary has no expertise.

Antolok 873 F.2d at 383-84 (opinion of Sentelle, gee also In re African-
American Slave Descendants Litig71 F.3d 754, 758 (7th Cir. 2006) (stating that
the “earliest and still the best example” of thétmal question doctrine is the
Supreme Court decision Lruther v. Borden48 U.S. 1 (1849), a trespass case);
Schneider v. Kissinged12 F.3d 190, 197 (D.C. Cir. 2005) (“[R]ecastfogeign
policy . . . in tort terms does not provide stawidaior making or reviewing foreign
policy judgments.”).

Putting aside plaintiffs’ mischaracterization oistbase as an “interstate
pollution” dispute, neither of the two cases plifigtrely upon —llinois v. City of
Milwaukee 406 U.S. 91 (1972) Milwaukee I"), norOhio v. Wyandotte
Chemicals Corp.401 U.S. 493 (1971pverruled on other grounds by Int'l Paper
Co. v. Ouelletted79 U.S. 481 (1989) — created an exception tedhé&cal

guestion doctrine for such disputes, or any otlaetiqular category of dispute.
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Indeed, plaintiffs concede thistilwaukee Idid not address the political question
doctrine at all. Pls. Br. at 43. As féfynadottethe Court devoted a single
sentence in dicta to the political question doetriwyandotte401 U.S. at 496.
Neither case is instructive because, unlike the® caach involved a dispute within
well-defined geographic borders arising from spedlfscharges that were
traceable to a limited set of defendantilwaukee | 406 U.S. at 93 (cities
discharged sewage into Lake MichigaWyandotte401 U.S. at 493 (companies
discharged mercury into tributaries of Lake Eri&his case, by contrast, involves
emissions made by billions of individuals, comparaed other entities across the
globe, which allegedly resulted in injuries thatiptiffs concede cannot be traced
to Peabody or any other defendant.

In short, the district court properly concludedtitiee political question
doctrine bars plaintiffs’ nuisance claim. Inde#idd far-reaching issues of national
and international policy implicated by this case laeyond dispute, given
plaintiffs’ assertion that alleged climate changglobal and driven by the
independent activities of billions of people “sirtbe dawn of the industrial
revolution.” (ER at 70, 1 125). Application oktBakertests establishes that the
case turns on precisely the sort of policy judgntleat neither this nor any court

may resolve.
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A.  The District Court Correctly Found That The SecondBaker Test
Requires Dismissal.

As the Supreme Court explainedirethwhen it affirmed dismissal under
the secondBakertest, “[o]ne of the most obvious limitations impdsen the
judiciary is that “judicial action must be governeglstandard byrule.” Vieth,
541 U.S. at 278 (emphasis in original). While lassmulgated by the political
branches may be inconsistent and ad hoc, “law pnoced by the courts must be
principled, rational, and based upon reasonedhdistins.” Id.

The district court’s search for standards propledked beyond the
common law nomenclature of plaintiffs’ nuisancearaafocusing instead on
whether the claim is susceptible to adjudicatitirexpressly held that it wasot
concerned with the legal complexities or politicahtroversy surrounding alleged
global warming, but instead on the inability ofditeonal nuisance standards to
address global warming claimKivalina, 663 F. Supp. 2d at 873-74. Citing the
“admitted and significant distinctions” betweenstibase and the traditional
nuisance cases on which plaintiffs rely, the dsseourt concluded:

Plaintiffs’ global warming nuisance claim seeksnpose

liability and damages on a scale unlike any priofi®nmental

pollution case cited by Plaintiffs. Those casesdoprovide

guidance that would enable the Court to reach@ugsn of
this case in any “reasoned” manner.

Id. at 876.
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At bottom, reliance on traditional tort principlsls to provide “principled,
rational and reasoned” standards in two crucigeets. First, plaintiffs assert that
the “central question” in a nuisance action is ohallocation of liability. Pls. Br.
at 49. Yet, they fail to identify any basis totahguish one defendant from all
other actors around the world whose lawful acegtiesult in greenhouse gas
emissions. By definition, the global warming pediby plaintiffs is global,
implicating “humanity at large.’'See Massachusetts v. EF¥49 U.S. 497, 541
(2007) (Roberts, J., dissenting) (internal quotataitted). The result is a theory
of liability under whicheveryperson, company, government or other entity is a
potential joint tortfeasorSee68 Fed. Reg. 59,922, 52,928 (Sept. 8, 2003)
(“virtually every sector of the U.S. economy” isaurce of greenhouse gas
emissions). The comparative quantity of allegedsions from Peabody’s lawful
mining activities furnishes no workable standardause plaintiffs repeatedly
emphasize that, under their theory, a defenddrathie regardlessof the quantity
of its lawful emissions.SeePIs. Br. at 29-32, 61-62 (explaining a party may be
liable even though its acts alone might not hawesed an injury, and that it is
“sufficient for a plaintiff to prove that a defenttacontributes to a public
nuisance”)see also idat 66.

Like the district court below, other district caairh global warming tort

cases have found that such claims are fundameitiffiyent from traditional tort
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claims because they seek to impose liability ofuaprecedented scale” and leave
the court no way to discern one emitter from anoti&MC, 2007 WL 2726871, at
*15; see also AEP, K06 F.Supp. 2d at 272 (“[N]Jone of the polluticsHqaublic
nuisance cases cited by Plaintiffs has touchedonany areas of national and
international policy. The scope and magnitudenefrelief Plaintiffs seek reveals
the transcendently legislative nature of this #tign.”)*

Second, plaintiffs concede that their nuisancencl@quires them to prove
that defendants’ actions were “unreasonabfeeEPIs. Br. at 23-24, 50. Yet the
generic concept of “reasonableness” provides ndayae for resolving the far-
reaching economic, environmental, foreign poliayd aational security policy
iIssues raised by plaintiffs’ nuisance clai®eeVieth, 541 U.S. at 291 (“Fairness’
does not seem to us a judicially manageable stdrijlaiCommon law tort

principles do not guide a court “in determining Wisaan unreasonable

* The district court properly declined to follow tBecond Circuit’s decision
in AEP I, which erroneously held that the fact that courtgehadjudicated
traditional common law public nuisance claims ia gast was sufficient to avoid
dismissal of a global warming case under the seanddhirdBakertests. AEP I,
582 F.3d at 326-31. That decision, like plaintifi|guments here, defi&akerby
assuminghat tort law furnishes manageable standards, witkayinghow, as a
practical mattergourts can apply those standards to determine vwgreénhouse
gas emissions are wrongfuheelLaurence H. Tribegt al, “Too Hot for Courts to
Handle: Fuel Temperatures, Global Warming, andPbigical Question
Doctrine,” Washington Legal Foundation Working Palde. 169 (Jan. 2010) at
13-20 (criticizingAEP 1l and explaining why traditional tort principles are
inadequate to address global warming tort claims).
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contribution to the sum of carbon dioxide in thetE's atmosphere, or in
determining who should bear the costs associatiédtiae global climate change
that admittedly result from multiple sources arotimelglobe.” GMC, 2007 WL
2726871, at *15.

Plaintiffs conspicuously fail to state what stamaif any, a court might use
to resolve these two fundamental problems. Instd&y assert that the district
court below erred by: (1) concluding that plaitstihuisance claim would
iImpermissibly require it to consider wide-rangingipy issues; and (2)
distinguishing traditional nuisance cases from tlaise. SeePIs. Br. at 49-60.
Both of these arguments lack merit and provide a®dbto reverse the decision
below.

1. The Restatement Provides No Standards For Adjudicatg

The National And International Policy Issues Impliated By
Plaintiffs’ Claims.

Plaintiffs contend that the district court erredenht held that plaintiffs’
federal common law public nuisance claim raisegipal questions because it
requires the court, in determining whether defetslaantributed to an
unreasonable interference with public rights, tagivehe risks and benefits of
energy-producing alternatives. Pls. Br. at 49thédigh the district court’s
analysis did not expressly cite § 826 of the Restant (Second) of Torts, the

balancing test referenced by the court echoesdlambing test set forth in
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§ 826(a) for determining whether an invasion isréasonable™ See Kivalina
663 F. Supp. 2d. at 874.

In plaintiffs’ view, 88 821B, 826(b) and 829A dfe Restatement offer
“alternative” tests that courts “may” use to analgznuisance claim and that
require no such balancing. Pls. Br. 49%5Blaintiffs do not argue that the district
court wasrequiredto apply 8§ 826(b)’s test in lieu of § 826(a)’sdading test.ld.
at 50 (“The Restatement . . . provides several wayghich . . . reasonableness
can be conducted”). Nor could they, given that etous authorities hold that
8 826(a)’s balancing test provides the “primary’tdsat should be applied “in
every case.”Florida East Coast Prop., Inc. v. Metropolitan Da@eunty 572

F.2d 1108, 1111 (5th Cir. 197&ge also San Diego Gas & Elec. Co. Supet. Ct.

> Restatement (Second) of Torts § 826 providesahatvasion is
“‘unreasonable” if “(a) the gravity of harm outweggtine utility of the actor’s
conduct,or (b) the harm caused by the conduct is seriougtantinancial burden
of compensating for this and similar harm to othveosild not make the
continuation of the conduct not feasible.” Restapt (Second) of Torts § 826
(emphasis added).

® Section 821B provides that in determining whetiremterference is
unreasonable, a court “may” also consider the aamce of the interference,
whether the conduct is proscribed by statute cerdéw, or whether the defendant
knows or has reason to know his conduct has afsigni effect on a public right.
Id. at § 821B. Section 829A is an “application of gemeral rule stated in § 826,"
and provides that “an intentional invasion of arothinterest in the use and
enjoyment of land is unreasonable if the harm tegufrom the invasion is severe
and greater than the other should be requireddowghout compensation.Id. at
§ 829A cmt. b.
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13 Cal. 4th 893, 938 (Cal. 1996) (balancing haroh atility is the “primary test”
for determining reasonableness in a nuisance cglaicaprd Robie v. Lillis299
A.2d 155, 159 (N.H. 1972).

Even if the district court had applied § 826(bEdB29A, it would have been
required to make profound decisions affecting mati@nergy policy. Section
826(b) applie®nly where “the financial burden of compensating fos tund
similar harm to others would not make the contirmnabf the conduct not
feasible.” Restatement (Second) of Torts § 826{Gpnsideration is given not
only to the cost of compensating for the harm anghbit before the court but also to
the potential liability for compensatiradl other persons who may have been
injured by the activity 1d. at cmt. f (emphasis added). Here, plaintiffsgaléhat
greenhouse emissions harm everyone. (ER at 70§7B3-62; ER at 83-84, 11
181-84). Application of § 826(b) therefore necebgaequires a determination by
the court that energy companies such as Peabobychntand should pay for an
injury that plaintiffs allege affects everyone amduhe globe.

This holds equally true for 8 829A, which requibedancing where “it is
doubtful whether the facts of a case bring it witf§ 829A].” Restatement
(Second) of Torts 8§ 829A cmt. b. That is the da=e, given that all of the
examples set forth in the Restatement, as weNagy ease cited by plaintiffs that

applies 88 826(b) or 829A, involve conduct by ggrdefendant who was the
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direct and sole cause of harm to adjoining or neprbperty’ Plaintiffs cite no
authority suggesting that either § 826(b) or § 82@4& any application to cases
like this one, where the alleged conduct is nofioced to a specific geographic
area and purportedly affects virtually every livinging in the entire world.

The comments to § 821B reiterate that the questiamreasonableness
turns on the impermissible balancing test theidistourt found that plaintiffs’
nuisance claims requires. Restatement (Secorihrtd 8 821B cmt. e
(determining unreasonableness “involve[s] the wiaiglof the gravity of the harm
against the utility of the conduct”). Section 82fLiBther recognizes that “conduct
that is fully authorized by statute, ordinance émanistrative regulation does not
subject the actor to tort liability.” Restatemé®econd) of Torts § 821B cmt. f;
accord N. Transp. Co. v. Chicaged® U.S. 635, 640 (1879yerruled on other
groundsby Pennsylvania Coal Co. v. MahpoP60 U.S. 393 (1922) (holding

conduct authorized by statute is not a nuisanam évharmful); Cal. Civ. Code §

" Restatement § 829A lllustrations (factories anelters affected adjoining
or nearby propertieshall v. Phillips, 436 N.W. 2d 139 (Neb. 1989) (pesticides
damaged adjacent crop€xest Chevrolet-Oldsmobile-Cadillac, Inc. v. Wilksan
384 N.W. 2d 692 (Wis. 1986) (construction causedding of adjoining
property);Pendergrast v. Aiker293 N.C. 201 (N.C. 1977) (sameélughes v.
Emerald Mines Corp450 A.2d 1 (Pa. Super. Ct. 1982) (mining acegtpolluted
water-well on adjoining propertyJost v. Dairyland Power Coopl72 N.W. 2d
647 (Wis. 1969) (sulfur fumes damaged nearby crdpsgyer v. Talent Irrigation
Dist., 258 Or. 494 (Or. 1970) (canal flooded nearby prtyp.
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3482 (“nothing which is done or maintained under épress authority of a statute
can be deemed a nuisance”). That is preciselgdbe with Peabody. Pursuant to
the Federal Mine Safety and Health Act, 30 U.S&8@let seq.and federal
regulation, Peabody is not only authorized to Vatgiunderground coal mines to
rid them of the natural build-up of gases, inclgdmethane, it isequiredto do so.
30 U.S.C. 8§ 863; 30 C.F.R. § 75.323(b). Finallgjriffs cannot argue that the
district court erred in failing to apply the altative factors enumerated in § 821B,
because the Restatement states, and plaintiffedenthat those factors are
neither “exclusive” nor controlling of the reasolaaiess determination.
Restatement (Second) of Torts § 821B cmt. e; Rlsat®7.

Equally unavailing is plaintiffs’ contention thaten if their nuisance claim
requires the court to balance the risks and benefienergy producing
alternatives, prior cases alleging harm from indaistacilities support engaging in
such a balancing here. Pls. Br. at 54. Neithéhefistrict court cases on which
plaintiffs rely supports imposing liability on ergisectors of the economy, or
provides any standard for doing séee N.C. ex rel. Cooper v. Tenn. Valley Auth.
593 F. Supp. 2d 812, 831 (W.D.N.C. 200®pok v. Rockwell Int'l CorpNo. 09-
cv-00181, 2006 U.S. Dist. LEXIS 89544, at *40-43 (Ivlo. Dec. 7, 2006).
Absent any such standards, the district court woeldbrced to engage in its own

ad hoc policy determinations, thereby running afifithe thirdBakertest.
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2.  The District Court Properly Distinguished Tradition al
Nuisance Cases.

In distinguishing the traditional nuisance casesvbith plaintiffs rely, the
district court explained, “Plaintiffs themselvesicede that considerations
involved in the emission of greenhouse gases andetulting effects of global
warming are ‘entirely different’ than those germanevater or air pollution
cases.”Kivalina, 663 F. Supp. 2d at 875 (citation omitted). Ewmew, plaintiffs
do not dispute the district court’s finding thagithnuisance claim seeks to impose
liability and damages on a scale unlike any traddi environmental pollution
case® SeePls. Br. at 55-57. Their only response is thafitianal nuisance cases
provide standards that permit plaintiffs to single a handful of U.S companies
for their lawful emissionsPlIs. Br. at 56. Yet that is no answer to the gohl
because, as plaintiffs also emphasize, the billadnmtential co-defendants whom

they chose not to sue are subject to contributimms. Id. at 33 n.8, 60.

® Moreover, plaintiffs virtually concede the lackmfinageable standards
here when they rely on dicta lios Angeles County Bar Ass’n v.,B79 F.3d 697,
702 (9th Cir. 1992), for the proposition that “smd) as the nature of the inquiry is
familiar to the courts, the fact that standardsehant yet been developed does not
render a question non-justiciable.” Pls. Br. at B8 is distinguishable because
there the court concluded that the dispute predemily a garden-variety
constitutional challenge to state legislation, dr&te were no unique
circumstances that would have prevented existirgptacess and equal protection
standards from adequately resolving the c&se Eu979 F.3d at 702-03.
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Plaintiffs’ assertion that, undé&iperin v. Vatican Bankd10 F.3d 532 (9th
Cir. 2005), the political question doctrine does twon on the size of the dispute
(Pls. Br. at 55) misconstrues the crux of the prob}t the lack of standards for
determining the proper size of the dispute in trst place. Alperinis not a
pollution case and it identified no standards fogkng out a small subset of
defendants for the collective, lawful actions dfitans of parties not before the
Court. See Alperin410 F.3d at 552-55.

Plaintiffs also citdkoohiv. United States976 F.2d 1328 (9th Cir. 1992), for
the proposition that “damages actions are partilyujadicially manageable.” Pls.
Br. at 47. This Court has never held that the neadfi the relief sought is sufficient
to resolve the political question doctrine. On tbatrary, inCorrie, it upheld
dismissal of a public nuisance claim for damagepdaitical question grounds,
demonstrating thadakers demand for a “discriminating case-by-case ansilys
applies regardless of the relief soug@orrie, 503 F.3d at 97%ee also GMC

2007 WL 2726871, at *8 (“regardless of the relefight, the Court is left to make

? Plaintiffs’ argument that the chain of events gdié here “is neither
lengthy nor unusual for a public nuisance cases.(Bi. at 57) fails for the same
reason, because the real problem is that the dllglg@n of events is one that
connects to a virtually unlimited number of partiééor doedMassachusetts
support plaintiffs’ position, because that caserditladdress tort liability and did
not identify any standard for determining wheth@rigate party “caused” alleged
global warming. The sole issue was the EPA’s priation of its obligations
under a federal statutdlassachusetf$49 U.S. at 504.
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an initial decision as to what is unreasonabldédontext of carbon dioxide
emissions”). Further, longstanding authority frma Supreme Court and this
Court recognizes that an award of damages canthava@ame regulatory effect as
injunctive relief. Sege.g, Cipollone v. Liggett Group, Inc505 U.S. 504, 521
(1992) (“The obligation to pay compensation canibaeged, is designed to be, a
potent method of governing conduct and controlpogicy”) (internal quotation
marks and citation omittedijarris By and Through Harris v. Ford Motor Co.
110 F.3d 1410, 1413 (9th Cir. 1997) (quoting arb¥ang Cipollons.

B.  The District Court Correctly Found That The Third Baker Test
Requires Dismissal.

The thirdBakertest asks whether a court can adjudicate the clagfme it
“without an initial policy determination of a kindearly for nonjudicial
discretion.” Baker, 369 U.S. at 217. Its purpose is to prevent atdoom
“removing an important policy determination fronethegislature.”In re Methyl
Tertiary Butyl Ether Prods. Liab. Litig438 F. Supp. 2d 291, 297 (S.D.N.Y. 2006)
(“MTBE’). This test is satisfied here, because plasitifuiisance claim requires a
first-of-its-kind decision on both the “reasonabéetiount of greenhouse gas
emissions and who should bear the costs of pughgittbal warming. Any
judicial decision to penalize lawful greenhouse gasssions requires a balancing
of benefits and risks to make policy judgments #ratfundamentally legislative in

nature. See O’'Melveny & Myers v. FD|G12 U.S. 79, 89 (1994) (weighing policy
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considerations is a task “for those who write #ned, rather than for those who
interpret them”) (internal quotation marks and tedta omitted);Chevron 467 U.S.
at 866 (“The responsibilities for assessing thedass of . . . policy choices and
resolving the struggle between competing viewdefdublic interest are not
judicial ones.”). Indeed, the Supreme Court hatestthat courts “have neither the
expertise nor the authority to evaluate . . . policlgments” concerning emissions
regulation and alleged climate chand#assachusetf$49 U.S. at 533.

The inherently political nature of the issues raibg plaintiffs’ nuisance
claim is underscored by recent Legislative and Htee Branch activity
addressing greenhouse gas emissions in both thesticrand international
contexts. Plaintiffs’ claims would improperly “rewvie] an important policy
determination” from the political branches that emerently addressing issues of
alleged global warmingMTBE, 438 F. Supp. 2d at 297.

There is no merit to plaintiffs’ assertion that dsuneed not make any initial
policy decisions because the political branche® ltawncluded that greenhouse gas
emissions should be reduced. Pls. Br. at 58-3f dhgoing efforts of the
political branches show that difficult questionmeen as tdhowbest to reduce
emissions, hownuchto reduce thenwhento reduce them, andhoshould bear
the costs associated with such reductions — nomdnich the courts have the

“expertise or authority” to answe6ee Massachusetts49 U.S. at 533ee also
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Tribe at 20 (explaining that permitting judicialtdemination of whether and how
high to set penalties would embroil courts in “@fi¢he most fundamental and
important choices facing climate policymakersNo case holds that the mere
articulation of a “generalized” policy objectivaich as the gradual reduction of
greenhouse gas emissions, defeats the Baikertest™®

C. Dismissal Is Also Required Under The FirsBaker Test.

The district court wrongly held, and plaintiffs wagly argue here, that no
express provision of the Constitution supportsrd@rence that the power to
resolve issues arising out of alleged global wagmasts with the political
branches. PlIs. Br. at 46. On the contrary, thatipion is found in the Executive
Branch’s textually committed power over foreignippl U.S. Const. art. I, 88 2,

3; GMC, 2007 WL 2726871, at *13-14 (holding climate chafijgation

19 plaintiffs also argue that no initial policy detenation is required here
because they only sued the allegedly largest goeesghgas emitters in the U.S.,
and because determining liability is a “quintessdigtjudicial function.” Pls. Br.
at 59. Apart from the fact that a crucial inifoallicy decision is whetheanyone
should be held liable for currently lawful emisssothis argument is simply a
variation of plaintiffs’ flawed argument that numsa cases are immune from
scrutiny under the political question doctrine hessacourts have addressed them
before.
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implicated the political branches’ powers over fgnepolicy); but see AEP ]1582
F.3d at 325

The Supreme Court repeatedly has prohibited cortiatimpairs or
interferes with the President’s ongoing negotiaiwaith foreign entities. In
Crosby v. Nat'l Foreign Trade CouncBb30 U.S. 363, 377 (2000), for example, the
Court held that a state statute affecting firmsiddusiness in Burma reduced the
“bargaining chip[s]” that the President had to offedealing with Burma. The
Court found the statute was at odds with the Peasisl “authority to speak for the
United States among the world’s nations in develga ‘comprehensive,
multilateral strategy to . . . improve human rights in Burma.ld. at 380;see also
Am. Ins. Ass’n v. Garamendi39 U.S. 396, 424 (2003) (striking state lawloa t
ground that it had the effect of giving “the Presit. . . less to offer and less
economic and diplomatic leverage” over ongoing ti@gjons with European

governments) (internal quotation marks and citationtted). As with the claims

X Though plaintiffs fail to raise them in their Htiéhe remainingBakertests
furnish additional grounds for dismissal. Judgedenpolicy in the present setting
would carry a high risk of pronouncements that toindvith those of the political
branches (the sixtBakertest) and would express disrespect (the foBekertest)
for the political branches’ determination that UgB2enhouse gas emissions should
be legally limited only in the context of multilag limits among both developed
and developing nations and in a way that minimi@asn to this nation’s
economy, energy policy, and national security.afynin light of the critical
national interests at stake, unquestioning adheramthe political branches’
decisions in this area is necessary (the Bitkertest).
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in CrosbyandGaramendi plaintiffs’ claims here should not be permitted to
interfere with the President’s foreign policy ndgtibns on global warmindf:

llIl.  The District Court Properly Concluded That Plaintiffs Lack Standing.

A.  Article lll Standing Is A Fundamental Constitutional Limit On
The Courts’ Authority.

Article 11l dictates that federal courts cannot saler the merits of a case
unless it presents an actual “case or controverSyeffel v. Thompsod15 U.S.
452, 458 (1974). Standing doctrine fleshes outchkill’s “case or controversy”
requirement as a “fundamental limit[] on federaligial power.” Allen v. Wright
468 U.S. 737, 750 (1984). “If a dispute is notr@per case or controversy, the
courts have no business deciding it, or expounthiedaw in the course of doing

s0.” DaimlerChrysler Corp. v. Cun®47 U.S. 332, 341 (2006).

12 plaintiffs cite two district court cases holdimt state regulation of
vehicle emissions standards did not interfere theéhExecutive Branch'’s efforts to
negotiate a multilateral solution to alleged glolwalrming,Central Valley
Chrysler-Jeep, Inc. v. Goldsteb29 F. Supp. 2d 1151 (E.D. Cal. 2007), &rden
Mountain Chrysler Plymouth Dodge Jeep v. Cromb@8 F. Supp. 2d 295 (D. Vt.
2007). Pls. Br. at 46 n.12 Both cases are distsmgble because they turned on
interpretation of the Energy Policy and Conservaf\at, a statutory enactment
that was itself a product of action by the politloeanches. Moreover, unlike the
ad hoc tort liability at issue here, there was newg threat that the state
regulations at issue BoldsteneandCrombiewould extend beyond a single
segment of the economy — manufacturers and dezl@assenger vehicles and
light duty trucks.See Goldsten&29 F. Supp. 2d at 1156yombie 508 F. Supp.
2d at 304-05.
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To establish Article Il standing, a litigant muestablish: (1) “injury in
fact,” meaning a “concrete and particularized” rgjthat is not “conjectural” or
“hypothetical;” (2) that the injury is “fairly ...trace[able] to the challenged action
of the defendant;” and (3) that it is “likely” thtte injury will be “redressed by a
favorable decision.Lujan, 504 U.S. at 560-61 (internal quotation marks and
citations omitted).

Plaintiffs bear the burden of establishing standinder Article Ill. Id. at
561. “The party seeking to invoke the jurisdictiof the federal Courts’ . . .
[must] allege at the pleading stage ‘specific facificient to satisfy’ all the
elements of standing for each claim he seeks sspté Coalition for a
Sustainable Delta v. FEMANo. 09-cv-2024, 2010 WL 1904824, at *4 (E.D. Cal.
May 10, 2010) (citingschmier v. United States Court of Appeadl& F.3d 817,
821 (9th Cir. 2002)).Twombly’sandlgbal’'s pleading standards apply to plaintiffs’
standing allegationsSee, e.g., White v. United Statds. 09-3158, 2010 WL
1404377, at *4 (6th Cir. April 9, 2010fanders v. Swanspf73 F.3d 591, 594

(8th Cir. 2009). Thus, a plaintiff's “naked assams devoid of further factual

13 plaintiffs wrongly assert that they are entitledah “evidentiary
opportunity” before their case may be dismisseddok of standing. Pls. Br. at 64
n.17. At the pleadings stage, standing deternunatare based on the plaintiff's
general factual allegations; thus, a district couatly properly resolve standing
iIssues on a motion to dismiss and without an ewasnhearing.Lujan, 504 U.S.
at 561.
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enhancement” will not suffice to establish standili¢hite 2010 WL 1404377, at
*4 (quotinglgbal, 129 S.Ct. at 1949) (internal quotation marks tedix

B. Plaintiffs Have Not Alleged An Injury That Is Fairl y Traceable
To Peabody’s Alleged Conduct.

To demonstrate that their alleged injury is fatriyceable to Peabody’s
alleged conduct, plaintiffs must plead nonconclygactual allegations from
which the Court can infer that Peabody’s conduased their injury in fact, and
thus there is a “substantial likelihood” that tleéaf sought would redress the
injury. See Mayfield v. United State&99 F.3d 964, 971 (9th Cir. 2010) (citation
omitted). A causal chain that is too attenuatettiraquires speculative inferences
to move from one link to the next will not suppAtrticle Il standing. Allen, 468
U.S. at 752 (“[S]tanding inquiry requires carefudlicial examination of a
complaint’s allegations to ascertain whetherthe.line of causation . . . [is] too
attenuated.”);Johnson v. Weinberge851 F.2d 233, 235 (9th Cir. 1988) (“When
speculative inferences are necessary . . . tolestadither injury or the connection
between the alleged injury and the act challengihding will not be found.”)
(citing Simon v. E. Ky. Welfare Rights Qrg26 U.S. 26, 45 (1976)) (internal
guotation marks omittedgalmon Spawning & Recovery Alliance v. Gutierrez
545 F.3d 1220, 1228 (9th Cir. 2008) (a “causal eation” that relies on an
“attenuated chain of conjecture” is insufficientsigpport standing) (internal

guotation marks and citation omittedge alsalyler, 236 F.3d at 1136-37
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(connections between plaintiffs and defendantgigation involving private
parties were “simply [] too attenuated to granhdtag”) (citation omitted);
Habecker 518 F.3d at 1225 (causal chain between allegadyiand defendant’s
conduct broken by “speculative inferencdf);re African-American Slave
Descendants Litig471 F.3d at 759 (casual chain between allegedumirand
injury had “too many weak links for a court to bd#eato find that the defendants’
conduct harmed the plaintiffs . . . in an amouat ttould be estimated without the
wildest speculation”).

The district court found that plaintiffs’ complaidbes not allege facts
sufficient to infer that Peabody’s alleged condadhe likely cause of plaintiffs’
purported injuries. Instead, plaintiffs allegeatenuated and speculative
connection between Peabody’s coal mining activiies the erosion of Kivalina’'s
coastline. As the district court observed, pléfisithuisance claim hinges on
establishing the following chain of events:

emitted greenhouse gases combine with other gasks i

atmosphere whichn turnresults in the planet retaining heat,

whichin turn causes the ice caps to melt and the oceans fo rise

whichin turn causes the Arctic sea ice to melt, which in turn

allegedly renders Kivalina vulnerable to erosiod an
deterioration resulting from winter storms.

Kivalina, 663 F. Supp. 2d at 876 (citations omitted) (ensghia original). Under

plaintiffs’ theory of liability, any alleged harrhey have suffered from purported
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global warming “involves a series of evedisconnectedrom the discharge
itself.” Id. (emphasis added).

Plaintiffs’ causal theory is constitutionally de&at in material respects.
First, plaintiffs do not allege that Kivalina’'s al erosion would not have
occurred absent an increased concentration of goese gases in the atmosphere.
Rather, they allege that coastal erosion was wedsén part” by higher than
usual air temperaturesS€eER at 85, 1 187.) Under these circumstances, any
inference that plaintiffs’ purported injuries waraused by alleged global warming,
caused in turn by Peabody’s lawful mining actigties too speculative to satisfy
the fairly traceable requiremenfee Twomb|y550 U.S. at 570 (to survive motion
to dismiss, allegations must cross line from “caoviiele to plausible”)see also
Nelsen v. King County895 F.2d 1248, 1253 (9th Cir. 1990) (“The Supré&oert
and our court have repeatedly recognized that slgiradicated upon . . .
‘speculative contingencies afford no basis forifigcthe existence of a continuing
controversy as required by article 111.””) (citatis omitted).

Second, plaintiffs’ allegations fail to establisplausible link between
Peabody’s conduct and the alleged effects of glalaaming. Plaintiffs claim that
carbon dioxide and other greenhouse gases havarmgeasing since the “dawn
of the industrial revolution” in the 18th centur(ER at 70, 1 125). They further

allege that these emissions “rapidly mix in the@phere and cause the increase
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in the atmospheric concentration of carbon dioxsels and other greenhouse

gases worldwide.” (ER at 102, § 254). These gasEording to plaintiffs, remain
in the atmosphere for centuries and have a “lagtffegt” on the climate. (ER at
70, 1 124). Plaintiffs do not allege at what pamtime in the two hundred years
since the dawn of the Industrial Revolution greerggogases reached
concentrations sufficient to affect the Earth’srdie generally and Kivalina’s
coastline specifically. Absent such allegatiohgs plausible that the alleged
Increase in air temperature that plaintiffs claias Increased Kivalina's
vulnerability to coastal storm waves and surgesaaased by emissions that
occurred long before Peabody began operati®&eeDSE Group, LLC v.
RichardsonNo. 08-15111, 2010 WL 2232193, at *1 (9th Cimdu, 2010)
(standing lacking where plaintiffs’ injury appearedoe the result of the
iIndependent action of some party not before thetg@eitations omitted)Town of
Southold v. Town of E. Hamptot06 F. Supp. 2d 227, 235 (E.D.N.Y. 2005) (town
lacked standing to challenge law because “thesgalil injuries appear to have
been created years before the implementation dttrelenged law]”)vacated on
other grounds477 F.3d 38 (2d Cir. 2007)).

Third, while plaintiffs allege that Peabody’s lawéctivities “contribute[d]

to” global warming (Pls. Br. at 61), they do ndeatpt to tie Peabody’s mining

activities to any specific increase in either atpiesic concentrations of
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greenhouse gases or global temperatures. Indiediffs do not allege that the
absence of emissions from Peabody’s mining aawivould have haany
discernable effect on the rate or level of allegktbal warming. By limiting their
allegations to Peabody’s unspecified “contributitmglobal warming, plaintiffs
wind up connecting no defendant, and no emissothd alleged harm. Under
constitutional standing precedent, alleging anufipjthat results from the
independent action of some third party not befbeedourt” does not satisfy
Article Il standing requirementsSimon v. E. Ky. Welfare Rights Or426 U.S.
26, 41-42 (1976)see also Warth v. Seldia22 U.S. 490, 509 (1973)evine v.
Vilsack 587 F.3d 986, 992-93 (9th Cir. 2009) (standiralilag where judicial
redress relied upon the actions of third partigsbedore the court)’

C. Plaintiffs Cannot Rely On “Multiple Tortfeasor” Cas es To Relax
The Fairly Traceable Requirement.

Plaintiffs acknowledge that tying emissions resgitirom Peabody’s lawful
mining activities to plaintiffs’ alleged injuries iany direct way is impossible.

(SeePeabody’s Supplemental Excerpt of Record (“SER?2)4t[i]t would be

% Plaintiffs wrongly claim that defendants concededressability in the
district court. Pls. Br. at 61. To the contrdPgabody argued in its motion to
dismiss in the district court that plaintiffs’ ahaiis not redressable because, for the
court to provide plaintiffs with their requestednedy, it would first have to
establish its own national policy on climate chaagd global warming in order to
provide the factfinder with guidance for assessirgreasonableness of
defendants’ activities. (SER at 4-5).
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Impossible to trace the pathway of any particutaeghouse gas emission, as each
combines in the atmosphere with other emission&gther, they essentially argue
that the traceability requirement should be relaxechuse emissions from
Peabody’s mining activities are indivisible fronetémissions of the billions of
emitters around the world and throughout tirseePls. Br. at 31, 66 Under their
theory, Peabody should be held jointly and sewetiable with the billions of
greenhouse gas emitters on the planet for theigadl global warming injuries.

See idat 33 n.8.

Plaintiffs offer no legal support for this argumeit is hornbook law that a
defendant alleged to have contributed to an inparynotbe held jointly and
severally liable for that injury unless that defantls conduct constitutes a
“substantial factor” in bringing that injury abouRestatement (Second) of Torts 8
432;Med. Lab. Mgmt. Consultants v. AB&D6 F.3d 806, 820 (9th Cir. 2002)
(“Tortious conduct is a legal cause of harm to haptf the conduct is a substantial
factor in bringing about the harm.”) (internal gatdn marks and citation
omitted);lleto v. Glock, InG.349 F.3d 1191, 1212 (9th Cir. 2003) (tort lidlili
requires that the act or omission of the defentlard “substantial factor” to the
harm suffered) (citation omittedyickers v. United State228 F.3d 944, 953-54
(9th Cir. 2000) (“California applies the ‘substahtiactor’ test of legal causation”)

(internal quotation marks and citation omittedgctton 432 provides that an
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actor’s negligent conduct is “not a substantiatdam bringing about harm to
another if theharm would have been sustained even if the actomioh been
negligent” (emphasis added). Similarly, comment d. to Reeshent (Second) of
Torts 8§ 834, which addresses nuisance, provides:

When a person is only one of several persons paatinog in

carrying on an activity, his participation mustdudstantial

before he can be held liable for the harm resultiog it. This

Is true because to be a legal cause of harm arpssonduct
must be a substantial factor in bringing it about.

Because plaintiffs have not alleged facts suffictershow that Peabody’s mining
activities constitute a “substantial factor” in samg alleged global warming, and
in turn, plaintiffs’ alleged injuries, they canrmedtablish causation sufficient to
satisfy the fairly traceable requirement of Artitlliestanding.

D.  Statutory Pollution Cases Are Inapposite.

Plaintiffs analogize their global warming tort ctato a statutory-based
pollution claim. SeePlIs. Br. at 62-74. The district court correctlyerted the
analogy. Kivalina, 663 F. Supp. 2d at 879. Cases that involveigghdrges in
violation of a statutory scheme (b) by a finite muanof polluters affecting (c) a
finite number of parties provide no guidance heiegre (d) Peabody’s mining
activities violate no statutory prescription, (e¢ number of emitters is infinite,
and (f) the emissions in question affect “humaaityarge.” Massachusetts v.

EPA,415 F.3d 50, 60 (D.C. Cirdev'd, 549 U.S. 497 (2007) (Sentelle, J.,
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dissenting in part and concurring in the judgmeseg alsdMassachusetf$49
U.S. at 541 (Roberts, J., dissenting) (citationtted).

Statutory cases rest on a presumption that “trseae'substantial likelihood’
that a defendant’s conduct caused the plaintifiisi)” even if other parties have
also made similar dischargeKivalina, 663 F. Supp. 2d at 879 (quotiRgb.
Interest Research Group v. Powell Duffryn Terminhals. 913 F.2d 64, 72-73 (3d
Cir. 1990)). In contrast, plaintiffs’ alleged imjes are supposedly traceable to
undifferentiated greenhouse gas emissions in thesgthere, produced by
innumerable emitters all over the world. (ER a2,19254.); Pls. Br. at 66.
Furthermore, unlike in statutory pollution casdajmiiffs do not allege that
Peabody’s lawful mining activities violate any stat™ Thus, plaintiffs’ claims
bear no resemblance to the CWA cases upon whigtréiye For these reasons,
the district court rightly rejected the Second Git's conclusion IPAEP Il that the
first part of the standing test under the CWA jpplicable to global warming

claims. Kivalina, 663 F. Supp. 2d at 880 n.7.

1> For this reason, plaintiffs’ reliance dtorthwest Envtl. Def. Ctr. v. Owens
Corning Corp, 434 F. Supp. 2d 957 (D. Or. 2006), in which pifissued
alleging a failure to obtain a necessary constouagbermit, is also misplaced.
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E. The Native Village of Kivalina Is Not Entitled To S$ecial
Solicitude In The Standing Analysis.

As a fall-back standing argument, plaintiffs argio@t the Native Village of
Kivalina, as a federally recognized Tribe, is deditto the same special solicitude
that states are often accorded. Pls. Br. at 75Thay claim that the Native
Village of Kivalina is a sovereign, and that “[@w&reign haparens patriae
standing to protect quasi-sovereign interests,interests ‘that the State has in the
well-being of its populace.”ld. at 75-76 (citation omitted). This argument fails.

Plaintiffs are not entitled to a relaxed standinglgsis based on the “special
solicitude” afforded to the Commonwealth of Massssgts ilMassachusetts
because plaintiffs do not stand in the same posagothe Commonwealth of
Massachusetts did in that case, nor are they aggéne same types of claims.
There, Massachusetts sought to compel the EPArtsider a petition for
rulemaking requesting that the EPA regulate carhoxide emissions from new
motor vehicles.Massachuset;$49 U.S. at 510-12. The Court held that
Massachusetts had standing because, as a ste&s, ‘ihot [a] normal litigant[]”
and had a cognizable interest in ensuring thatetieral government and its
agencies enforced federal lawsd. at 519-20.When the United States was
formed, the Court reasoned, states accepted liontabn their sovereign power in
exchange for protections provided by the federakgament.ld. As result of this

exchange, states have a special sovereign interst enforcement of federal
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law. 1d. That special sovereign interest permitted Mdussetts standing to sue to
force the EPA to comply with federal enabling stagiieven where a private
litigant would lack standing to do sad.

The Native Village of Kivalina is not entitled toayasuch “special
solicitude” because its status as a federally neizegl Tribe is not derived from
the exchange of sovereign powers that occurred wWiebnited States was
formed. Instead, plaintiffs assert that their qisasereign status is the product of
the Indian Reorganization Act of 1934, as amendek®B6. (ER at 43, | 13).
Thus, plaintiffs do not share the sovereign inteirethe enforcement of federal
law that the states possess. Moreover, unlik€tmamonwealth of
Massachusetts, plaintiffs’ nuisance claim is no¢ctied at forcing the federal
government to take action mandated by federal IBather, plaintiffs are suing a
handful of private companies to recover money dasagnd their claims do not
fall within the realm of interests that sovereigme empowered to proteckee
Massachusetf$49 U.S. at 520. Thus, the district court propeoncluded that

the Native Village of Kivalina was entitled to npesial solicitudée?®

'® Moreover parens patriaestanding is not available for the Native Village
of Kivalina. Parens patriaestanding traditionally provides a sovereign orsgua
sovereign entity the ability to assert claims fgunctive or declaratory relief to
protect its sovereign interests in its territorg dne well being of its citizensSee
California v. United Stated80 F.2d 596, 600-01 (9th Cir. 1956¢e also

(continued...)
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IV. Alternative Grounds Support Affirming The District Court’s Dismissal.

Several alternative grounds provide a basis tomaffine district court’s
dismissal of plaintiffs’ complaint’

A. Plaintiffs’ Claim For Public Nuisance Under FederalCommon
Law Has Been Displaced By Federal Statutory Law.

Plaintiffs derive their federal common law clairon decades-old case law
holding that courts must apply federal common lawesolve interstate water and
air pollution disputesSeePIs. Br. at 18-19 & n.2 (citinglinois v. City of
Milwaukee 406 U.S. 91 (1972) Milwaukee 1); Georgia v. Tennessee Copper
Co, 237 U.S. 474 (1915)). The Supreme Court haesued that the CWA
displaced the federal common law for interstateewpollution disputesCity of
Milwaukee v. lllinois451 U.S. 304, 331 (1981)Nfilwaukee IT); see also

Arkansas v. Oklahom&03 U.S. 91, 99 (1992) (“[The CWA] pre-emptechiis’

(continued)

Badgley v. City of New Yqrk06 F.2d 358, 365 (2d Cir. 1979). It does nanga
tribe the right to assert claims to recover monayages for individual members,
as plaintiffs seek to do her&ee United States v. Santee Sioux T&bd F.3d
728, 734 (8th Cir. 2001) (tribe lacked standingetcover unlawful garnishments
suffered by individual members)t.Y. ex rel. Abrams v. Seng@l7 F.2d 1015,
1017 (2d Cir. 1987) (“The state cannot merely éitegas a volunteer the personal
claims of its competent citizens.”).

" See Atel Fin. Corp. v. Quaker Coal £821 F.3d 924, 926 (9th Cir. 2003)
(court may affirm on any ground that has suppotherecord, whether or not the
district court decision relied on same grounds).

47-



Case: 09-17490 06/30/2010 Page:59 of 72  ID: 7390504 DktEntry: 72-1

federal common law remedy.”). Relying bhlwaukee I| the Ninth Circuit has
found that the CAA has similarly displaced the fadleommon law for interstate
air pollution disputesNat’l Audubon Soc'’y v. Dept. of Wat&69 F.2d 1196,
1200-01 (9th Cir. 1989) (“[T]he [CAA] empowers tB€A, not the federal courts,
to identify pollutants and concentration levelst tliadanger or are likely to
endanger the health and welfare of the public.”).

The CAA, which is commonly regarded as among thetraomprehensive
environmental statutes ever enacted, also disp[aaetiffs’ federal common law
public nuisance claimSee Bunker Hill Co. Lead & Zinc Smelter v. EBBS8 F.2d
1280, 1284 (9th Cir. 1981) (noting that the CAA snatended comprehensively
to regulate, through guidelines and controls, thramexities of restraining and
curtailing modern day air pollution.”). As the Same Court observed, the CAA’s
1977 amendments “are a lengthy, detailed, techreoahplex, and comprehensive
response to a major social issu€hevron 467 U.S. at 848.

Given the comprehensive nature of the CAA and wedeh of the
greenhouse gas emission regulations the EPA rgganatmulgated under it, it is

clear that the CAA displaces plaintiffs’ federahmmon law nuisance claifi. See

18 Plaintiffs’ argument that the CAA cannot displdkeir purported federal
common law claim because “[tjhe CAA is silent oa Hvailability of damages for
injuries caused by air pollution” is unavailin§eePlIs. Br. at 78. Congress can

(continued...)
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Reeger v. Mill Service, Inc593 F. Supp. 360, 363 (W.D. Pa. 1984) (holdirad th
the CAA displaces plaintiffs’ federal common lawisance claim)United States
v. Kin-Buc, Inc.532 F. Supp. 699, 702 (D.N.J. 1982) (same).

Plaintiffs attempt to get around displacement Isgidguishing their
nuisance claim, which seeks to impose liabilitydarissions thado notviolate
any federally set limits, from the “typical” intéage pollution claims that
Milwaukee llandNat’'| Audubonrecognized as displaced, which are based on
allegations that a defendant’s emissions exceeztbetdlly set emissions limits.
SeePIs. Br. at 21. But it is precisely because pitigitnuisance claim arises out
of purported global warming and is distinguishabden the “typical” interstate
pollution claim recognized iMilwaukee landGeorgiathat those cases are
inapplicable here.

In Georgia the State of Georgia sought to enjoin a miningugany from
discharging noxious gas from its Tennessee mingggations into Georgia’s
territory. Georgig 237 U.S. at 475. Similarly, idilwaukee 1 lllinois sought to

enjoin the City of Milwaukee from discharging raemgage into the interstate

(continued)

displace federal common law with a federal stajusmheme regardless of whether
that scheme provides a private cause of actioddorages.See Middlesex Cty.
Sewage Auth. v. National Sea Clammers Ag$8 U.S. 1, 21-22 (1981) (CWA
displaces federal common law even though CWA laekmages remedy).
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waters of Lake MichiganMilwaukee ] 406 U.S. at 93-94. As the Supreme Court
explained inMilwaukee ] the application of federal common law was neagssa
fill gaps in substantive law that arose when th&ddhStates was formed. 406
U.S. at 104. When the states first joined the mnilee Court reasoned, they “made
the forcible abatement of outside nuisances imptessd each.”ld. In other
words, a state court has no authority to abatasanoe emanating from outside of
the state’s borders. On the other hand, the Cmied, states did not “renounce
the possibility” of seeking to abate such a nuisandederal courtld. Thus, the
application of federal public nuisance law was 138aey to adjudicate disputes
related to and arising from interstate air and watdiution. Id.

Here, plaintiffs do not seek to abate a nuisancanating from a
neighboring state. Rather, they are seeking dasrmagénjuries allegedly caused
by a purported nuisance that emanates from evegjesstate and foreign nation in
the world. (ER at 102, 1 254) (“Emissions of carld@xide and other greenhouse
gases . .. rapidly mix in the atmosphere and cansecrease in the atmospheric
concretion of carbon dioxide and other greenhoasegworldwide.”). Unlike in
Milwaukee | andGeorgig the purported “nuisance” is the accumulation of
greenhouse gases in the atmosphere, which cantiedde emissions from any
particular polluter (let alone defendant), any igafar geographic source or any

period of time. (ER at 70, T 125) (“Carbon dioxideels in the atmosphere have
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increased 35 percent since the dawn of the indlisavolution in the 18th
century.”). These differences render plaintifisliance orGeorgiaand

Milwaukee las a basis to apply federal common law to itsalalarming claims
misplaced.See Sharff v. Raytheon Co. Short Term Disabiliéjm P81 F.3d 899,
907-908 (9th Cir. 2009) (court refused to use “ERf&deral common law” to
Impose on plan provider a new, unprecedented dutljstlose)see also United
States v. City of Las Crugez89 F.3d 1170, (10th Cir. 2002) (court declined t
expand federal common law recognized in intersgtatable apportionment cases
to case with similar but distinguishable facts).

Furthermore, the federal interests and policiedake in addressing alleged
global warming go so far beyond the type of intexyescognized itGeorgiaand
Milwaukee Ithat judge-made federal common law cannot sengegap-filler.
While localized, interstate pollution disputes loé¢ type at issue iGeorgiaand
Milwaukee Ican be resolved by resorting to common law priesipghe novel and
unbounded nature of plaintiffs’ global warming-teld nuisance claim renders it
not amenable to resolution under public nuisanee la

Finally, plaintiffs’ argument that displacementrisaron whether Congress
has already provided for damages of the kind treab{ffs seek fails. Pls. Br. at
78-79. “The question is whether the field has bemsupied, not whether it has

been occupied in a particular mannegée, e.g., Milwaukee, 451 U.S. at 324
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(“Demanding specific regulations of general apflitty before concluding that
Congress has addressed the problem to the exclosfederal common law asks
the wrong question.”). A federal statute can displfederal common law even if
that displacement leaves plaintiffs with no remetiynois v. Outboard Marine
Corp, 680 F.2d 473, 478 & n.8 (7th Cir. 1982) (rejegtargument that “Congress
has not ‘addressed the question’ because it hasnaated a remedy against
polluters . ... The lesson of Milwaukee Il istlonce Congress has addressed a
national concern, our fundamental commitment tostff@aration of powers
precludes the courts from scrutinizing the sufficig of the congressional
solution.”); Mattoon v. City of Pittsfield80 F.2d 1, 7 (1st Cir. 1992) (Federal
Safe Drinking Water Act preempted federal commam taisance action even
though EPA had not yet issued implementing regutat.

B. Plaintiffs’ Nuisance Claims Fail Because Plaintiffdo Not And
Cannot Plead Proximate Causation.

Plaintiffs’ nuisance claims, whether based on faber state common law,
also fail because plaintiffs cannot plausibly alem essential element — that

Peabody’s mining operations proximately causechfifés’ injury.*® See, e.g.,

9 Questions of proximate causation are appropriagslglved as a matter of
law at the motion to dismiss staggéee Hemi Group, LLC v. City of New Y,atRO
S.Ct. 983, 989 (2010) (affirming district court'swhissal of RICO claims on
motion to dismiss because plaintiff could not destmte proximate causation

(continued...)
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Martinez v. Pac. Bell225 Cal. App. 3d 1557, 1565 (Cal. Ct. App. 1990he
purpose of proximate cause is to “limit[] the defant's liability to those
foreseeable consequences that the defendantfjas a substantial factor in
producing.” lleto, 349 F.3d at 1206.

Here, plaintiffs cannot plausibly demonstrate pneate cause because
Peabody could not have reasonably foreseen thainisg operations would
result in the erosion of Kivalina’s coastline. Acding to plaintiffs’ theory of
liability, Peabody would have had to anticipat&) that emissions from its mining
operations, as well as emissions from utility comes that burn Peabody’s coal,
would mix with the emissions of billions of otheniters over at least the past two
centuries and increase the atmospheric concemtratigreenhouse gases by some
unspecified amount; (2) that such an increase wogldase sea temperatures in
the northern seas; (3) that those increased sqeetatares would raise sea levels
by some unspecified degree; (4) that the resuitiogeased tidal and storm activity
would decrease the strength and size of the iageb#énat protects plaintiffs’
shoreline; and (5) that, as a result, plaintiffatgosuffer some unspecified amount

of increased coastal erosion. (ER at 40-41, ¥ BR at 82-83, 1 179; ER at 84-

(continued)

because causal theory was too attenuat€djpmblyandigbal require plaintiffs to
support their proximate cause allegations withdaicat are plausible on their face.
Twombly 550 U.S. at 547gbal, 129 S.Ct. at 1949.
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85, 11 185, 187; ER at 99, § 243). Plaintiffs’sation chain is simply too
attenuated and remote to support their nuisana@slagainst Peabodysee, e.g.,
Wamanesa Mut. Ins. Co. v. Matlo@0 Cal. App. 4th 583, 588 (Cal. Ct. App.
1997) (no proximate cause where liability base@ 6Rube Goldbergesque system
of fortuitous linkages”).

C. Plaintiffs’ Conspiracy And Concert Of Action Claims Are Neither
Cognizable Against Peabody Nor Sufficiently Pled.

1. Plaintiffs’ Civil Conspiracy Claim Fails Because Paintiffs
Have Not Alleged A Valid Nuisance Claim.

A civil conspiracy cause of action cannot standhejot must be
accompanied by allegations that the defendantgpa®asto commit some
recognized tort.See, e.g., Chavers v. Gatke Coff.7 Cal. App. 4th 606, 614
(Cal. Ct. App. 2003)see als® B. Witken, Summary of California Law, Torts §
44 (9th ed. 1988) (“Strictly speaking . . . theseno separate tort of civil
conspiracy, and there is no civil action for conspy to commit a recognized tort
unless the wrongful act itself is committed and dgeresults therefrom.”Entm’t
Research Group, Inc. v. Genesis Creative Group,182 F.3d 1211, 1228 (9th
Cir. 1997) (under California law, civil conspirasynot a separate cause of
action.”). Because plaintiffs have failed to plead a viablesawce claim,

plaintiffs’ civil conspiracy claim also fails.
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2. Peabody’s Alleged Actions Are Protected By The Fits
Amendment.

Plaintiffs’ civil conspiracy claim is also barreg the First Amendment.
While plaintiffs do not precisely spell out the pase of the alleged conspiracy,
the gravamen of plaintiffs’ conspiracy allegati@pgpears to be that certain
defendants, including Peabody, contributed to gsdbpt expressed opinions that
clashed with “growing scientific and public consamsegarding global warming.”
(ER at 91, 1 209). Peabody cannot be held liailerigaging in scientific debate
regarding issues of public interesee Vess v. Ciba-Geigy Corp. USA7 F.3d
1097, 1110 (9th Cir. 2008advocacy group’s public campaign touting benefits
particular drug protected by First Amendment angdl@oot provide basis for civil
conspiracy to “spread misinformationgee alsdJniversal City Studios, Inc. v.
Corley, 273 F.3d 429, 446-47 (2d Cir. 2001) (recogniZtimgt Amendment
protects “scientific expression and debate” as nasgpolitical or artistic
expression) (citation omitted).

3. Plaintiffs’ Civil Conspiracy Claim Fails Because Itls Not
Pled With Sufficient Specificity.

Plaintiffs’ civil conspiracy claim also fails becsiplaintiffs’ allegations do
not satisfy the heightened pleading standards t& B{p). This Court has held
that Rule 9(b) applies @ll claims sounding in fraud, regardless of how anpii

presents those claims in its complaikearns v. Ford Motor Ce567 F.3d 1120,
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1124-25 (9th Cir. 2009). Plaintiffs’ civil conspry allegations clearly sound in
fraud because they are premised on an alleged icacgpo “mislead the public
with respect to global warming.” (ER at 104,  R6Rlaintiffs’ complaint,
however, offers no specifics about Peabody’s atiggémisleading” conduct.
Instead, it refers vaguely to the activities oftair trade associations, some of
which allegedly represent the “coal industry.” (BRB6, { 190). The complaint
does not allege what role Peabody purportedly playany of these alleged
activities, how Peabody’s alleged conduct effeedatny attempt to mislead the
public, or whom among the “public” Peabody allegeadisled. Thus, plaintiffs’
allegations fail under Rule 9(b) because they dgpnbPeabody on notice as to the
“particular misconduct” it must defen&Gee Vess317 F.3d at 1108.

4. Plaintiffs Fail To State A Claim For Concert Of Action.

“Concert of action” is not an independent tort Buheory for imposing
secondary liability.See, e.g., Halberstam v. Welch05 F.2d 472, 477 (D.C. Cir.
1983). Plaintiffs’ concert of action allegatiorgaanst Peabody should be
dismissed because they are insufficient to estabksondary liability. Plaintiffs’
bald assertions that defendants gave “substaissetance or encouragement to
each other” in the “contribution to and/or mainteca of a public nuisance” do not
allow a reasonable inference that Peabody engagaalyi conduct that would

subject it to secondary liability for other defenti& emissions.Twombly 550
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U.S. at 556-57 (“formulaic recitation” of legal adasions insufficient to raise
reasonable inference of wrongdoing). It is diffido conceive of any set of facts
that would support such an inference. Peabodynbguausible motive to
“substantially assist” or “encourage” any otherastefant to contribute to alleged
global warming.See Igbal129 S.Ct. at 1952 (rejecting allegations insudintito
“plausibly suggest petitioners' discriminatory etaf mind”). Because any such
conspiracy would provide Peabody no benefit, piiiconcert of action claim
lacks plausibility on its faceld. (“/O]nly a complaint that states a plausible claim
for relief survives a motion to dismiss.”).

CONCLUSION

The district court’s dismissal with prejudice o&pitiffs’ public nuisance

claim under federal common law should be affirmed.
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James A. O’Brien Il
Seeger Weiss LLP
One William St.

New York, NY 10004

Kamran Salour

Greenberg Traurig LLP

2450 Colorado Ave., Ste. 400E
Santa Monica, CA 90404

Dennis J. Reich

Reich & Binstock

4625 San Felipe, Ste. 1000
Houston, TX 77027

Dated: June 30, 2010

Terrell W. Oxford

Susman Godfrey, L.L.P.
901 Main Street, Ste. 5100
Dallas, TX 75202

Paul E. Gutermann

Akin Gump Strauss Haer & Feld
1333 New Hampshire Ave., N.W.
Washington, D.C. 20036

/sl Kevin P. O'Brien




